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The FCC acknowledges that: crue coverage or s1g.nal st:rengch

will vary greal:ly from it:~ est:irnat:es. ~ 47 C.F.R. §i3.683

("Under actual condicions, ~he crue coverage may vary grea~ly from

these escimat:e9 because the cerra:i.n over any specific pat:.h i.s

expec:'Ced co be different: from che average cerrain on ,."hl.c:h the

f:1.eld st:reng1:.h charcs were based.'" As pa.:rc.icular households are

che focus of che SHVA, Pr1meT~me 24 argues t:hat: a grade B intensity

5~g~al should be defined with the intent of Congress in mind - a

signal chat produces a picture w1ch acceptable quality.

Although PrimeTime 24 is correct: that: chere are limit:ations on

how t.he FCC estimaces a grade A and grade B signa.l, t:.he code

specifically states that che FCC will not: conSider variations when

est:imating a l!i.gnal's strength. In part:icular, 47 C.F.R. §

73.684la) PLates ~hac ~[aJll predicti.ons of coverage ... shall be

made w1chout regard to interferenc~ and 9hall be made only on t.he

esci.rnaced field :st:.rengch.'· Thus. alchough che FCC' s me~hod of

estimating a grade B sl.gnal is imperfect. such imperfect10ns are

disregarded. See ~7 C.F.R. § 73.6B3(b), supra, at: n.S.

In st:at:lng chat:. the FCC sha.ll d~fi.ne a signal of grade B

in~ensicy, congress endorsed che FCC's method of decermining such

s1.gnals. That thiS was Congress' intent 1s support:ed by a House

Judiciary Commit.tee Report: prepared a few weeks afcer it drafced
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the definicion of ~unserved household.~ wh~ch a~aced ~hac a signal

of grade B in~ensicy was as defined by the fCc, ourrencly in 47

e.roR. § 73.683{al. H.R.. Rep. No 100~887( pt. 1, at. 26 (1.988)

(emphasis add@d).

I?r~meTime 24 arguments in favor of a subjeccive test: are

essen~ially thac signal intensity is not the proper standard by

which to achieve Congress' object:i.ve in the SHVA. Whetiler

congress' has chosen the bese standard, however, is not for the

eour~ to decide. The ducy of the Court: is CQ construe statutes as

Congress reasonably im:.ended .in accordance wich 11::6 language. ~

earnine~t1, 242 U.S. ae 485; Scrimgeo~, 636 F.2d at 1022.

Congress clearly defined a grade B signal based upon the FCC' 6

objective standard and no~ on whecher a household received

acceptable pic~ure qualicy. PrimeTime 24's emphasis on che la~~er

runs contrary 'Co the SHVA. Accordingly, ehe Court: agrees \011 t:.h c.he

Magis~race Judge's finding t:hat:. the SHVA defines ~unserved

household- under I:he FCC's objec:t:.ive st::.a.nda.rd, and not: on a

p~r~icularized fin~ing chat:. ·a~ or ~eer~a~n~ households receive

acceptable p~cture quality.

-17-
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2. Evid.ence Ea1:.abli.B~9" Li.kelihood. of Stlccesp

Next; I Pri.rneTime 24 argues t:hat:. even if: si.gnal 6crengt:.h is che

ulcimace det:.erminant:. of eligibi11cy under -the SavA. Plain~iff6'

evidence does not support injuncc.ive relief. In part:icular.

PrimeTime 24 att:acks Plaint:.i~fs Longley·Ri.ce maps,' and t:.he results

of Plaint1ffs' signal stren~h tescs in t:.he Miami area_ PriroeTime

24 contends that th~~ eV1dence was either inadmissable or

WlXel1.able. Furcnermore, PrimeTi.me ,24 tna.i.nca.ins chat:. ics eVidence,

quescionnaires from Bub~criber6 st:.acing t:.ha:c t:.hey do not receive an

accepcable picture over the air, sufficiently shows thac it:. 3

subscribers do no~ receive a grade a signal.

Under the SHVA. a sat:.ellit:e carrier such as PrimeTime 24, ha~

the burden at t:rial of proving tha't: ice cra.nsmiss1on of necwc:r:k -f

prograt'lllT\ing goes only to "unser:v~d. households." l'J U.S.C. §

119(a) (5) (0). ~though a party seeking a preli~nary injunccion

bears the burden of ehow1ng likelihood of suc~ess on t:.he merica.

, As Magis~race Judge Johnson de5cr~bed in her Reporr.. the
Longley-R.ice maps were created using c.he "'LoIlgley-Rice'" propaga.c.10n
meehodology. "Thi,e tnet:.hQdology was developed by U. S. governtnent:.
sciencis't:s, and no~ exis~s in che "torm of a compucer program that:.
can be obt:ai.ned. from an agency of the U. S. Deparc.menc. of Commerce.
The methoaology !:akes int;o account:. detailed dac.a about. the 'terrain
chat: surrounds a parci.culax celev1sion brcaQcast tower" and can be
used to measure the incensity of a Si~. from a part:.j.cular
television ecacion. ~ R~ at 17.

-18-



05/14/98 13:05 FAX 202 663 6363
----.-.--~----_.--------- -------

MAY-i4-ge Qg:42A~ F~OM-AKERUAN SENTERFITT

WILMER Cl~LER PICKING 141 020/042

T-416 P.ZD/42 F-m

che court mus~ consider chat the ulcimace burden of proof ac ~rial

is upon the nonmovan~. See Deerf.:Leld Med. e'er. v. C1.'ty of

Dee:rfield Beach, 661 F.2d 328, 336-38 (5"n Cir. 1981)'(in assessing

lik~llhood of success on t.he meri't:!l. court: cook int:o accoun~

nonmovancs ult:imat:e: burden of proof.) Thus. as not:ed in 'Che

Repor~, plaint:.iffs can est:ablish likell.hood of success on che

merl'C9 by demonscracing chat:. PrimeTlme 24 is unlikely co prove ac

erial thac its subscribers are "unserved households." ~ R&R a~

30.

il.. PrimeTime 24' s Evidence of Compliance with the SHVA

PrimeTime 24 has assert:ed ~hac ics ef-forcs co comply ...r1t.h the

SRVA demonst:ra~e cha'C Plaintiffs cannot: succeed on che merit:s.

PrimeT1me 24 requires cuscomer service represent.at:ives co ask all

pocent:ial subscriber~ about. their p1ct:u~e qualicy, and only sells

~ts product: co persons who stace ~hat they receive unaccepcable

pl.ccures ui~h a convencional rooftop ancennae.

Furthermore, PrimeTime 24 scat:es ~ha~ ic sends' quest:ionnaires to

all of ics subscribers who are challenged by che necwork sca'C~ons.

and only provides service to those subscribers who 5ca'Ce chac chey

receive unaccepcable pictures. ~ Obj. at: 41. 10 From chis

loU 17 U.S.C. § 119

network a monchly list
requires PrimeTime 24 co provide each
of all new subscrihers. receiving chat:

-19-
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eVidence, Pr1meTime 24 argues ~hac che Ccurc should infer chac i~s

subscribers are amcng che people whQ do no~ receive a grade B

si.gnal.

The Magis't'.race Ju.dge correct:ly rejecced t:hi5 argument:. As t:.he

Repo~ not:.ed, ~[t:.)here are a variety of reasons, unrelatea to being

an . unserved household' \olhy a. cuscomer mighc sign up for PrimeTim.e

24." R&cR at:. ~o. For ins't'.aIlc:e, "vie""ers ~i.th access co adch.c1.onal

necwork stat:ians can '-'aech net:.work progra.ms several hours la't'.er (or

earlier) by wacching a scacion from a distant time zone and can see

sport:s programs (such as NFL foot:ball) chat are noe. available

locally. .. .I..d..:. In add.it:ion, subscribers co Px-imeTime 24 rece1.ve

many more celevision channels t:han wi.th over-the-air anc.ennas,

~it:hout:. che need co inscall or ma1.ncain che an~enna.

Fu~hermcre, PrimeTime 24 again focuses on piccure qualicy

ra~her than on che FCC's abjeccive ~est: CO decermine wbecher a

household is "unserved. II' As preVi.ou131y discussed, Congress

escablished an obj ective t:.esc to determine 'lJhich households a

sacel11t:e carrier could rebroadcasc net:.~orK celevi.sion ~ithouc a

license. The test: i~ ~het:her ~he household can receive a grade B

necwork's programming. The network scacio~s or ~he~r aff~~1a~ee

can then use t:hose liata Co ·challenge'" 'slJ,bscribers who chey
believe are not ~unserved.u

-20-
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signal as defined by ehe FCC. Asking pocent~al subscribers abou~

picl:ure quality, simply fails co provide evidence chat: such

subscribers fit:. ~~~hin Congress' definition.

Alt:hough PrimeTime 24 contends chat:. a aubscriber' percepcion

of picture quali~y is an indicator of whether a household receive~

a grade B signal, Flainciffs' e~idence showS o~erwise. As t:he

Report scates, ~t:.he only reliable daca before the Court:. show~ a

sc:rong rela~i.onship bet:...een signal. s'l:rength and piccure qualit:y."

~ R&R at:. 20 • Accordingly, ehe Court agrees w1ch the Magiscrace

.JUdge's det:.enninat:.ion that: FrimeTime 24 has failed to produce

eVidence encu:. ie-s subscribers meet 1:.he sc.at:ut.c:ry si'!::.andard for

-unserved households _.r

b. P1ai.ne1.ffs' Evi.deuce of Pr1me"1'ime 2.' tJ lfoa.campli.lmce wi.th
the SlIVA

As a furt:her reason why plaineiffs cannot demonet:.rat:e a

likelihood. of success. PrimeTime 24 cont:ends t:hat:. Plainciffs'

Longley-Rice mape ll 'Were inadrrdasible evi.dence becau$e t:he maps were

hearsay under Fed. R. Evid. 602, and t:he expert: t:.asl::.imcny regarding

Lhe maps was inadmissible under Fed. R. Evid. 703. In adciit:ion.

Pr:tmeTime 24 disput:,es t:hat Plaint:iffs' .signal st:rang'Ch ceSt:B at:. ~oo

locat:ions in 'Che Miami area were relevant:.. because t:he ceecing

11. Defined, supra at: n.9.

-2~-
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me'C.hodology was flawed, and South Florlda f s topography is no~

represen~aLive of the Na~ion.

i. The Lcmgley-Ri.c:e )!ape

PrimeTime 24's ar9umen~ thae che Longley-Rice maps were

inadmissible hearsay is rnericle5s because " [a]ffidavits and ocher

hearsay ma~erlals ar~ oft:en received in prelirninaxy injunct:ion

hearings. The disposi~1ve question is not: their classification as

hearsay but: whe~her. wei.ghing all the act:endanL faccors, including

the need for expedition, chis type of evidence \oT~s appropriat:e

glven t.he c:haract:er and objeCtives of the injuncLive proceeding."

Asseo VI pan Am. Graln Co., so; F.2d 23, 2G (18~ C1r. 1986); See

L@vi Scrauss. 51 F.3d aL 985; McLaugh1in v, Williams, 801 F. Supp.

633, n.10 (S.D. Fla. 1992) (Marcus, J.). Thu8, even if che maps

Ylere h~arsay, admission of the evidence was proper "91v1.ng due

we1gh~ co t.he face thac [PrimeT1me 24} d1d no~ have che opporcunicy

co confront che aeclarant:, and the need for exped1~ion

McLaughlin, BOl F. SUpP. at: n.10.

In any event:., the maps ~ere no~ inadmissible hearsay. When

expe~c tescimony is offered, i~ is ad~ssible if it is reliable and

relevant:.. See Dauber; v. Merrell Dow Pharmaceuc;cals, Inc., 509

U.S. 579, 59l-93 (1993). Rule 703 of ~he Federal Rules of Ev~dence

provides char: expen:s may rely upon facts or data that: are not:

-22-
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admicted into evidence at the hearins if such evidence is of a cype

reasonably relied upon by experts in che pa~icular field.

In che inliilcant matter, Plainciffs' Longley-Rice maps were

creaced by using cwo foXltlS of t:echno~ogy; 1) the Longley-lace

propagation met:hodology which det:ermined the signal strength of

certain netyork affiliates and drew them onto a map of the area,

and 2) Geocoding ~hich pinpointed PrimeTime 24'S subscribers onto

c.he Longley-Rice maps. These maps chua demonat:rat:ed which of

PrimeT1me 24's subscribers could receive a grade A or B signal for

a network affiliate in a given area.

The Hasist:race Judge found that: the LOngley-Rice maps were

relevant: and reliable evidence. As che report seated.

~the ~Longley-Rice· propagation mechodclcgy . was
developed by u.s. government 8cien~iBcs. and. . now
exist~ in ~he form at a compucer prog~am cha~ can be
obtaineQ f~om an agency of the u. s . Deparcrnen~ of
Conunerce . The Longley-R.ice tnet:hodology t:.akea into
account detailed data about: the terrain that surrounciP a
parc:icular television hroadcasc cower. Langley-Rice mapa
thua pro~ide the best available informacion. shore of
conducting actual fie1d mea::3urements. al!2ouc cbe
likelihood tnaL a specific household can receive a signal
of a p~icular intensity from a pa~icular television
at:ation . .,

R&R at 17 (Q1~acion6 omit:t::ed) .

As to geocoding. the Hagiscrace Judge found chat the process

"uses subscriber addresses, in comh~pa~ion Yith a
database of information from che u. S. Census and t:.he u. s .

-23-
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Posc Office, ~o provide deeailed longieude and lacicude
information for specific subscribers. These subscribers
are represenced by che plack does on ~he map. The maps
alj;;o cont:ai.n reliable count.:3 of t:he numbers of
subscribers in the Lonqley-Rice Grade A and Grade B area.s
and in ocher defined area~.#

R&R ac 18.

The expert: who cescified as co ~he Longley-Rice maps. Mr.

Jules Cohen (-CohenU
) stqted chat he arranged for and supervi~ed

che cr@acion of ~he Longley-Rice maps chat: were incroduced as

evidence, and chat: he had personal knowledge of how such maps were

created. ~ Tr. 6/3/97, P.E. ~114, at: 2GO & 264. Cohen also

cescified chat: such mapa ~ere reasonably relied upon by experts in

his field. rd. This informa~~on is sufficien~ for che Courc ~o

find chat ehe maps were admissible as relevant: and reliable

eviaence for che purposes of the Preliminary Injunccion.

Next, FrimeTime 24 aS6er~9 chat Cohen's tescimony regarding

che maps did not. cons~itute admissible expert: opinion because he

did noe rely upon per80nal knowledge, buc inst.ead ~n1y preseneed

results of work performed for Plaintiffs by two ocher seC5 of

people. £xpert:s may generally rely upon fact:s or dat:a ehac is

reasonably relied upon by expert:s in che field. Fed. R. Evid. 703.

Rule 703 was im::.ended co "negat: (e] the need 'Co parade in~o coure

each and every individual either remo'l::.ely or"'in~imat:ely involved .

-24-
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•• ff in an expert'S teac1mony. U.S. v. Abbas, 74 F.3d 506. 513 (4'ft

Cir.), cert. denied, 116 S. C~_ laSa (1996).

Cohen cescified that che companies he used ~o craate ~he maps

~ere ~easonably relied upon Py experts in his field of broadcast:

engineering. Cohen also testified chac he reviewed ~e maps and

'made corrections based upon his SO years of expertise in broadcasl:

engineering and his personal knowledge of the celevision markets

around the world. Id. at 264. Th1s test1mcny is sufficient co

warrant its considerat~on by the Magistrate JUdge.l~

In addition to Mr. Coben'p tesci~ny, plainti~fs presented

evidence of signal strength tests taken at 100 locationa in the

Miatnl. area. PrimeT1me 24 cont:.e~ chat t:.he liIignal rat::reng'Ch cest;.s

\.Tere not: probati.ve evidence 'because the mat:hodology used wa5

inappropr~at:e. Congress did not indicat:.e t.he mec.h.odology chac:

should be followed when measuring signal int.ensi.cy; but. rQ.cher

1.2 Pri.rneTime 24 also rai.ses var.1cus ol:her problems w1t.h
Plaint.~ffB' rel~ance 1n the Longley-Rice mcOel and mapa including
t:ha~: 1) che map incorreccly assumes that. a cCQvencional outdoor
rooft:op ant.enna i.s 30 feet. in t.he ai.:r, 2) che maps ignore aei!1.lSonal

variac.ions 3) t:he maps esc.ablieh abscract: prcbabilit:ies, and 1:)

Plain~iffs failed Co i.neroduce evidence as to the accuracy of the
maps' calculat:iona. £Ven if PrimeTime 24 is correct:. chac Longley­
Rice maps make t:.hese errore in aBsumpciona. eke evidence goes only
co che weight of the eVidence, noe co its admissibilicy_

-25-
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in~ended ~hac sa~ell1te carriers and broadoas~ers would agree co

such standards. See. Obj. at: 36-37. PrimeTime 24 s~a~es ~hac

alchough there were negociations, no agreemen~ ~as reached. ~

Pla1nciffs ~sed ehe measuremenc procedures sec forth by che

FCC in 47 C.F.R. §73.686 for cheir signal serengeh cescs.

PrimeTirne 24 argues chat if Congress had meant: for signal int:ensicy

cesti!l9 co be measured by t:he procedures set: ·fort:h in 47 C. F . R.. §

73.686, it:. would noe have left: che forttlUlat:ion of tile t:esc.ing

meehodology co industry negoc~ations. PrimeTime 24 also argues

I:har: che rnechodology Pla1t1t:iffs used for the signal t:est.s were

ciesigned to produce the highest signal ;3crengt:h readings under

ideal conditions.

PrirneTirne 24's position that: the signal s~rength tes~s ~ere

noe: probacive is unavailing_ PrimeTime 24's own exper~ used t:he

t.es~ing procedures provided for in -47 C. F _R. § 73 .686. Furthermore.

since the SHVA s~ates t:hat:. t:he FCC should define a signal of grade

B intensit:y, absent an indust:ry a9reement:.. t:he FCC's st.andard for

measuri.ng signa.l int:ensit:y is t:he most:. appropriat:e standard Co

u~ilize.

pla~t:.1ff6 signal st:.rengt=.h test:. result:.a were significant: in

t:hat all of the ~oo ranaomly ~est:ed subscribers received a signal
...
'.

ot ac lease grade B int:.ensit:.y from both the CBS and Fox local

-26-
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affiliates. In face, almos~ all ~QO subscribers received a signal

of Grade A incensi~Y from bo~h seat~ons. See R&R at:. ~8_ These

results are relevant:. even if the Miami':iiI local cerrain is flat. As

che Magiscrace Judge found. the Longley-Rice maps do consider che

Lerrain in each locacion. The s~gnal cescs serve co underscore

Plainciffs' concencion thac PrimeTime 24 subscribers are noe

"unserved households, N and as euch t:.he result:s are relevant:. Afcer

considering all of Plaintiffs eVidence and che record, che Courc

finds chat:. there is sufficienc eVidence co support a finding chac

PrimeTime 24's services a.re noe res~ric:ced co "'unserved

households."

c _ Willful or Repeated.

Under ehe ecat:ute, however, a sat:ell.il:e carrier's c:lelivery of \
.'\. <.\

necwork et:.a~ions co unqua~ifieQ households vielates the SHVA only

if it: is eit:h.er "willful" or "repeaeed." 17 U.S.C. § 1l9(a) (S) (A)

(emphasis added). Pr1.meTitne 24 maintains chat: the Magi.st:race JUcige

erred in finding that: ies vio1acions of che SHVA ~ere willful or

repeaced.

The Mag1acrace Judge found that: "CO pro~e willfulness it: is

necessary only ce sbow that a person knew i~ was doing che aces in

question, not chat: ~b.e pe~son knew chose act". 'Were ""rong." R&R ac

"
49 (cicing 47 U.S.C. § 312 (f) (1) ("the t:erm 'wi~lful'

-27-
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che conscious and deliberace commission or omission of [anl ac~,

irrespec~ive of any in~en~ ~o viola~e ~ny rule.")

Fur~hermore, ~he Reporc no~ed ~ha~ PrimeTime 24 has i~selt

benef1~ced from ~hiB defini~ion of ~he cerro willfulness when ic

obcained an award of damages for a defendanc's unauchorized

"willful" misappropriacion of pri.meTime 24 tr;:.nsm.i.ssions.

PrimeTlrne 24 ~oint Vencure v. Ielecab1e Nacional, 1990 WL 598572

(D.N.J. 1990); R&R a~ n.18.

l?rimeTlme 24 maincains Lha~ the Magl.stra~e's st.andard ~o

determine wilfulness failed to conslder congress' recognition ~hac

possibili~ies of error would oceur, and ~hat damages shoUld only be

imposed if sacellit:e carriers did not: ~ccempt ~o comply w1th t.he

Act in good faich. PrimeTime 24 refers the Court to 17 U.S.C. §

119 (a) (5) (Al which prOVides that a satel11t:e ca.rrier may avoid

damages by "t: raking] correccive action [such as] prcmpc1y

wichdrawing 6e~ice from t:he ineligible subscriber." However, as

che Repor~ no~ed, Sec~ion 119(a) (5) (A) refer= only co damageB, not

wi~h a request for injunccive relief as is before the Courc.

Nevertheless, even if che "\Jillful" standard required a

finding of aggrava,;ed negligence, t:he Ma.gisl:.rat:.e Judge, also

correctly decermined t:hat: the evidence warrant:ed such ~ f~n~ng.

See R&R at:. 32. Plainciffe' e~idence indicat:ea that: PrimeTime 24 is

-28-
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broadcascing copyr1ghted network programming ~o hundreds of

cho~sands of subscribers Yno receive a signal of grade B incensicy

as defined by congress.

primeTime 24 has simply ignored che grade B ~es~ even though

it "tried and failed to persuade Congre!'!s '1:.0 adopt: a cesc of

eligibility based on subscriber st:acemencs about: over-che-air

recepcion." R&R. at: 32. The Magist:.race Judge found chat: PrimeTime

24 was a~are of Lhe governing legal s~andard. In a ma..1.ling t.o

subscr1bers regarding the SHVA, PrimeTime 24 s~aced chat: ~he Act:

imposes -a technical scandard used by t.he [FCC] as an indicator of

adequate service. lJnfort:unacely, chis technical st.andard oft.en

does not: reflect: t:he qualicy of che picture thac you are actually

geccing on your television sec." RkR. at 1.2 (cicing Pef. Ex. 40).

In addil:ion, in effons ~o persuade sub9cri.bers ~c writ.e t.heir

legisla~ive repre5enta~ive, Pr~meTime 24 scaced thac "[uJnaer ~he

currenc law, your abilicy ~o view 8acel~~te nec~ork TV is based

upon che int:ensit:y of t:he signal you receive from your local )(

st:at:ion, not: based upon che qualicy of t:ne pict:ure on your TV set:

This eVid.ence demonst.rat:es that E'ri.me'I'ime 24 knew of the

governing legal s'l:anda:~:'d, put ne"erthe~ess chose to oi.rcull'lVent: it:.

Accordingly. che Magistrace Judge correct:ly reject:ed PrimeTime 24 1 s
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protescs of "good faith . ..,13 In sum, plaim:iffs evidence escablishes

a likelihood of succe~s proving t.ha~ Pr1..me'I'ime 24 wilfully and

repea~edly rebroadcast copyrighced ne~work programming co served

households in violacion of t:he SHVA .14

B _ 'Irreparable Harm in Co~ight cases

The Magiscrate Judge found chae in copyright cases, once a

plaintiff has est.abl~shed a likelihood of success, t:here is a

presumption of irreparable harm. The majority of CircuicB that

have considered this issue have held chat. once a plainciff

establishes a p~ima facie case of copyrighc infringement,

irreparable injUry is presumed. ~ R&R ac 36-39. COUrts have

applied chis presumpcion in copyrighc cases because of "the unique

nature of intelleccual property and the difficulty of calculating

13 The Court: also rejects PrimeTime 24's unclean hands defense
for ~he reasons a~a~ed in the Reporc ar pages 33-36.

1C PrimeTi.tne 24 uso argues thac it ""as not economically
pracrical Co ~esr rhe signal sereng~h at each subscriber'S home,
and t:ha~ Congress cont:emplated no such thing. Ho""ever, as
discussed previously, Congress defined the term "unserved
householdM beeed upon an objec~ive ces~ of signal Bcrengch.
Although it may not be eoonomical co tesr each porenrial
subscriber, PrimeTime 24 ~annoc creare ic~ own definicion of che
t:errn "unserved household" and supply ica s~rvices to anyone who
fits ~ithin chat: definicion. In additipn, whe~her it: is
economically pract:1cal to co~ly with che scat:.ute is not relevant:.
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damages af~er the fact:.. " R&R at 37-38 (c1.t:.ins Counq:y lS:ids 'N C!t:y

SJ,ick~, Inc. v. Sheen, 77 F.3d ~280, 1288-89 & n..~O (10= Cir.

1996) ) _

All:hOllgh t:.he E1.eveneh Circuit:. has noe ruled on chis .i.ssue I

Pr1meTime 24 stat:.es ~hat ~he Fifl:h Circuit rejecl:edchis

presumption prior t:.o t:he split hetween t:.he Fifth and Elevench

C~rcuit:s ~hich occurred in Bonner v' City of fricnard, 661 F.2d

1206, 1209 (l.l~ Cir. 1981). In supporc:, PrimeTime 24 cites ~o

Plaing Cotton Coop_ A~s'n v. Goodpast:ur~ CompuLer Serv., Ins., 807

F.2d 1256, 1::i!61 (St:b Cir.), f;.e.rt:. denied, 48'\ U.S. 821 (1987) where

the Fifeh Circuit:. held t:.hat: a plainciff mUSt make some independent:

showing of irreparable injury in a cOPYX":i.ghl: case co obtain a

preli.minary injunct: ion . PritneTi.me 24 mainca.ins chat' Pla.ins Cgt;t::on

is binding on chis Court because it: ciced Sou~b.rn Monorail Co. v.

Robbins «Mye£§, 666 ~.2d 185 (SQ Cir. Uni~ B 19a2) wh~ch in cum

referred to cases from d1stri.cc. court:s wichin t:he £levent:h Circui.t:.

However, in Soythern Monorail, the Fifth C~rcuit: seated chat:

it: -express (edl no vi.ew (] upon ......hether a preswnpt:ion of irreparable

injury . . . is appropriac.e once a part:y dett\On,scracee a subscanc.:i.al

likelihood of success on che meries of an infringement clai.m. II

S9u~hern MonoraU, 666 F. 2d at: l87-ee. In fa.ce, t:he E.levench

Circuit:. has held chat ~[iln ~ouchern Monorail the Fifth Circuit
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declined ~o rule on ~he issue {of ~he presumpcion of irreparable

injury], since ic disposed of the case on t.he balance o~ harm

quest,ion." E. gE!my Mar~in &: Co. v. Shaw-ROS:f5 Int:'l Import:s, Inc .•

756 F.2d 1525, 153Q n.14 & 1533-34 (~l.c..b Cir. 1985). Thus, che

Fifch Circuic's holding rejeccing a presumption of lrreparable harm

once likelihood of success is e5cabl~9he~, is not: binding on this

Court: _ Afcer a review of t:he Report:, t:he Court: agrees t:hat: t:he

Hag~st:rat:e Judge reached t:.he appropr1al:e conclusiop- cha.t:

irreparable harm is presumed.

In any event:, t:h.e Magiscrat:.e Judge comiidered Plain'C.i.ffa

evidence and decermined chat they suff1cient:ly demcnscrat:ed

i.rreparable harm. See. R&.R at: 39-46. PritneTime 24 cont:enda chat: it:

sufficienr.ly rebucc.ed the p~esumpt:ion of irreparable harm. In

supporc, PrimeTime 24 st:aces chat 1) plainc~ffs did not: provide

sufficient: evidence of adverc.ising losses, 2) any risk of loss ~o

good will is h1g~y specu1a~1ve and creaced by Plainciffs, and 3}

any alleged inabilit:y of PrimeTime 24 to pay a pccential damages

award cannot: be che baa~s for a preliminary injunction.

The Ha9ist:ra~e Judge considered chese argumencs as co

irreparable inj w:y and correctly det:ermined t:hat: che harm caused. by
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che 105s of ne~work and stac~on advercising revenue and goodwill

could be irreparable. Th~ Court concurs ui~h ~his finding. Is

C. Bala:ce of Ha%1D6

The Repo:rt; concluded chat:. t:he balance of ha.rtnS favcr 9ran~ing

Plainr:iff:;l an injunccion for cwo reasons: l} PrimeT1.me 24 ' 9

contencion chat: c.be injunccion would place it: out: of bU9ines~ was

conject:ural, and 2) an injunccion would noe affect: PrimeT1me 24'S

revenue scream from ics largesc discribu'Cor - DirecTV. ~ R&R at:

5~-2. Purchermore. che Magi:;lt:rat:e Judge concluded chat: a company

cannot: build a. business on infringemem;s and chen argue that:

enforcing 'Che law will cripple chat: busi.nes:s. S.e R~ at: 52. In

ice objecc.ions l PrimeTime 24 simply argues ~t: as Plainciffs are

no't. irreparably injured, the balance of harms do not favor

injuncr:ive relief. However, contrary to Pri.meTime 24 's assercions.

Plainciffs have demonscra~ed irreparable ~njury. Thus, the Courc

u PrimeTime 24 maint:ains chat: t:he Magisc.rate Judge incorrect:.ly
relied upon t:elScimony from Plainti.ffs' expert: Preston Wi.'c.herspoon
Parr I who in cum relied upon a document: 'Chat: l:.he Magistrac.e Judge
excluded from evidenc:e. Th~ document pressn'Ced data on t.he number
of Prime'Time 24 subscribera in various markets. PrimeTime 24,
concends chat: any reliance on M.r. Parr's tear.i.mony "'as clear error.
Ho~ever, aft:er c:onsidering the cranscripc. and che Report, it:. is
eVident t:hat: t:he Magiscrac.e JUc1ge's reliance upon Mr. Parr' e
cest:imony did not: depend on che specific: numbers c:ont:ained in che
st:.ricken exhibic.
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agrees chat: t:he balance of harm:i1 favor granring an injun.c'c:.ion. S~e

R&R. 39-45.

D. ~~lie ~terest

PrimeTime 24 also dispuces wbether l:he Repor'C. adequacely

considered t:he public interest:. In br1ef, PrimeT1me 24 argues that:

an i!:.junction ,",ould negacively affect: the legislat:ive incent behind

che SHVA, co provide necwork programming to unserved households.

The Report: concluded chat Congress had already balanced Lhe public

int:erest: against: the need co prot:ect: the neework-aff11iace

relaeion&hip, and in So doing, es~abl~6hed an objeccive ee8t: to

determine which households were "unserved." The Court. agrees chat:

Q[i]t: is not for ehis Court: co alcer che balance chat: Congress has

sr::ruck in seeking Co advance the publi.c inl;eres~." R&R ac SS.

Therefore, despit:e PrimeTime 24's argumen~s co che concrary, ~~ is

evidene that: t::Qe public int:eresc favors em:ry of che i.n1unc~ion.

In its final act:.empc co avoid an injunc::t:.ion, I?rimeTime 24

coneends t:hat Plai.nt:iffs' proposed injunction would be

unmanageable. Plaj.n'Ciffs have sought: an :injunction chat:. would

'\
prevent: ~rimeT:i.me 24 from recransmit:t:ing CBS or Fox nec,",ork
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programming ~o any cuscomer wi~hin an area shown on a Longley-Rlce

propaga~ion map as receiving a signal of ae lease grade B in~ensi~y

wichouc either 1) ob~aining che wric~en consen~ of a CBS or Fox

primary nerwork scacion and the relevan~ necwork, or 2) prov1ding

r:he st:ation wit:h a signal sr.rength t:est: of the sub:5lcriber's

household show~ng chat. it: cannot receive a signal of grade B

int:ensity as es\:ablished by che FCC.

PrimeTime 24 argue6 thar. such an injunccion i$ unmanageable

for several reasons. First:, PrimeTime 24 argues chat: 99 percent

of consumers Yho receive ~rimeT~me 24'S signals are not PrimeTime

24' s subscriber, but: are insceac:i subscribers of PrimeTime 24 I s

distribut:ors. Thus, enjoi.ning PrimeTima 24 from diat:.ribut:ing cas

and Fox signals co ics subscribers ia ineffeccive unless PrimeTime

24' s discribucors are involved. Prime'!'ime 24 maint:ains chat: since

1t:$ d1.sr:ribut:.ors are not:. named in the complaint: and a..e not

PrimeTime 24's agencs, the preliminary inJunccion would be

difficulc if not impossible co enforce.

Under Federal Rule of Civil Procedure 65 (d), an injunction

binds not only part:.ies co the action, but: also ~offtcers, agents,

servants, employees, and att:.orneys, and upon chose persons in

act:ive conce~ orpart:1cipacion wich rhem who receive aeeua1 no~ice

of t:he order by personal aervice or otherwise."

-35-
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distribucors work in close concerc wich Prime~ime 24 in

distributing i~s signals LO consumer~. As such. if ehe ~njunc~~on

did nOL apply co PrimeTime 24r~ d~9Cributors, the injunction would

be effeceively nullified. ACcord~ngly, che Coure fin~ cha~

PrimeTime 24's discribut:.ors are "agenl;s'" of, or "person~ in accive

concert: or part:icipation" '\o7i~h PrimeTime 24. In adciit:ion. the

Court's preli~nary injunceion order shall set forth in reagonable

decail, the ace or aces to be restrained, and the persons co be

restrained. See Fed·. R. Civ. P. 65 (dJ . Thus, any inj unction

against PrimeTime 24 would be applicable co i~s dist:ribucors.

Secondly, Prime ~ime 24 argues thac che nationwtde nature of

the injunction presen~s implem.ent:.at::i..on and enforcement: issues

becaUse of: 1) the copograph1cal and oc.her varia:cions in the

various local televiaion markecs across ~he COun~ry, 2) che Court:

lacks che ins~it:.ut~onal expertise and resources to supervi~e the

injunccion, 3) Plaintiffs have no~ provided Longley-Rice maps for

apprOXimac.ely 80 percent:. of che local celevision 'markec5 In che

United States, and 4:) there i.s no oonsenaus as co how signal

incensi~y ees~a should be conducted. 1 ' Alchou9h chese issues will

16 As discussed, aupril at: 26 -28, any !3:ignal screngt:h cest:.s
should be conducc:ed in conformance wir::h c'he FCC's measurement:
procedures outlined in 47 C-F_R. §7~.6B6.
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make o.:he enforcement:. of t:.he preliminary injunct:ion challenging r t:.he

Courc will i.ssue such orders as is neceasary to enforce r:he

injunccion.

For chese reasons, the Cour~ rejec~s ~rimeTime 24's posicion

chat che propoged injunct:.ion will be unmanagsable.

F. Bone!

Magiacrat:e Judge Johnson found that the preliminary injunct:ion

should iS9ue wichout che posting of a bond. Alt:hough a court has

t:.he discretion t:o forego a bond, where an injunct:ion may have

severe consequences -co a bus1.ness. requiring t:he post:.1.ng of a bond

i~ prudent:. Plaintiffs have as much as admitt:ed chat a bond ~ould

be appropriat:.e. s~@ Reap. at: 45-46. Therefore, t:.he Report: is

~SED on chis issue, and the parties shall file papers ~it:hin

ten (10) days of this order addressing the amounc of a rea~ooable

bond. These papers shall noc exceed t:wen~y (20) pages in length.

G. Kagietra~e Judge Johnso~/s Report aDd Recom=endae~oa

On a final note, PrimeTime 24 has sU9gesced t:.hac chis Cou~

disregard Ma9i.~t:rate JUdge Johnson' IS Report because she adopted

macerial from Plain~1ffa' proposed Repor~ almoac verbacim.

Pri~eTime 24 coneends chat i~ is disfavored for courts co adopc
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findings. of fact and conclusions of law tha~ are prepared by

counsel of one of the parl:ies. See Obj. I D. E. *t1.56, at: 16-1.9 .17

However. t:he fact: that a. judge allowed a li. t:.i.gan~ co draft:. t:.he

court:. t s orders does not aucomq,t:.1.cally invalidat:e chose orders

unless a party can demonstrat:e chat:. 'Che process by which 'Che jUdge

arrived al: ~hem \.las fundamentally unfair. 6e.e];n B@ Cglony Sauare

Co. v. Prudent:1al rng. Co. of Americ91 819 F.2d 272. 276 (l~~n eire

~.967) I cere. denied, 485 U.S. 977 (1988). Coures have counseled

judged against: signing orders that: have been Written by counsel of

one of the pa~ies because ~of t:.he potential for overreaching and

exaggerat:ion on t:he part at at:~orneys preparing findings of fact:.

when t:.hey have already been informed that the judge has decided in

cheir favor. II

{ (~985) .

Anderson v. City of Bessemer. 470 U.S. 562, 572

In the inscanc ma~~er. the Mag1S~race Judge requested ~hac

bo~h parties submit proposed findings of face and conclusions of

law before advieing chern of her decision. The part~es' opposing

submissioO$ t.empered any potential "'overreaching."

17 As support PrimeTime 24 cites In re colony Square, 819 F.2d
272... 274 (11th C1.. 1987), cere. geniesi. 495 U. S. 977 (1.988);
United State~ v. El Paso Nacyral Gas Co .• 276 U.S. 65l, 656 l1964}
among ocher cases.
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In addition. as Plain~iffs nc~e in cheir Responee, one of rhe

cases PrimeTime 24 relies upon to suppo~ i~s posirion specifically

sugge.9t:s c:he praccice Mag:Lsc.rate Judge Jobnson Uged. In J. D.

~tadley v_ Maryland Css. Co., 382 F.2d 4~5, 423-24 (B~ Cir. 1967),

~he Court: scaced chat

"if, because of preva~ling cus~om, or pressure of work.
or a case's technical nature ... counsel must ~e asked
"Co assi6t:. in t:he preparat:ion of findings and conclusions,
it is better practice to make this request: ar or soon
afcer che submission of ~he case an~ ·prior to decision
and co make it of both s:i.des. 5 Moore's Federal Pract:ice
(2d ed. ~966) at: 2665. Then t:.he court: may pick and
choose and temper and selec~ ~o~e por~ion= ~hich beccer
fie ics own concept: of che case.~

PrimeTime 24 admi~5 chac ~he Repo~ did not adopt: Plainciffs'

proposal wit::hout incorpora"ting alt:eracions chat:. included several of

PrimaTime 24'S proposed findings af facc. Funhermore I t:.h.e

Hagist:r:-at::e Judge added some of her own mate::-ial and omit:.t:ed several

paragraphs and foo~no~~s cont:ained in Plaintiffs' proposal. The

Courc is t:.herefore sa~isf~ed cha~ che Magiscrace Judge arrived ac

her dec::ii2ion in "through a fundamem:ally fair process. And after a

~horough review of t::he Reporc, "the Cou~ largely concurs wich ~he

Report:.'s recommendaciona. lS

11 Frime'I'ime 24 also po:i.nts out: a few errors in the Report: chat
supposedly :i.llust:.rat:.es her lack of consci.en"tiousness _ A,£c:er
considering PrimeTime 24'a posicion, che Cd~rt finds ehat:. t:hese
errors ~ere t::rivial and "that;: ~hey in no way undermine che "ali.dicy
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Accordingly, ~c is hereby ORDEREP and ADJUDGED as follows:

1_ Ma9~s~rate Judge Johnson's Report and Recommenda~io~ is

AFFIRMED in. part:. and REVERSED in Pilo~t. The Magistrar:e's Finding of

Facts ana conclusions ot l~w are ADOPTED and Plain~iffa' Motion for

Preliminary Injunction (P.E. #45) ir.; ~. However, t:.ue

Magi9traCe'S determinacion t:ha~ a bond ~6 unnecessary is REVERSeD.

Therefore, t:.he parties snaIl file a memorandum \J:tthin ten (10) days

of chis order addressing ~he issue of a reasonable bond.

papers shall noe exceed cwency (20) pages in lengch.

These

2. Plaintiff~' Mot:.ion for Immediaee Ruling (D.E. ~182) is

OEN"XED OiLS moot.

3. PrimeTime 24's Motion to Strike Portions of ?lainciffs'

Motion for Immediaee RUling (O.E. #~83) is D~ED as mooc.

DaNE and ORDERED in Chambers. Miami, Florida, chis

day of May, 199B.

/~

LENORE C. NESBITT
UNITED STATES DISTRICT JUDGE

of her decision.
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